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No. 10,522 


Columbia Hospital for Women and Lying-In Asylum, 

a corporation, Appellant, 

vs. 

United States Fidelity and Guaranty Company, 
a corporation, Appellee . 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This is an appeal from an order granting a summary 
judgment under Rule 56, Federal Rules of Civil Proce¬ 
dure (J. A. 26,27). 

Jurisdiction is invoked in and by virtue of Title 28, 
U. S. Code, Sec. 1291. 
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STATEMENT OF THE CASE 

Appellee, hereinafter referred to as “ defendant / 1 is¬ 
sued in favor of appellant, hereinafter referred to as 
“plaintiff,” a Position Schedule Bond No. 1012-03-325-41, 
effective as of March 17,1941 (J. A. 16). 

On March 5,1942, defendant issued to plaintiff a Blanket 
Position Bond No. 1012-06-303-42, whereby defendant 
agreed to indemnify plaintiff against any loss which plain¬ 
tiff should sustain through dishonest acts committed by 
its bookkeeper (J. A. 8 et seq.) 9 effective commencing 
March 17,1942. 

By a superseded suretyship Eider, Fidelity Form 337, 
issued March 5,1942 (J. A. 15 et seq.) attached to Blanket 
Position Bond No. 1012-06-303-42, the Position Schedule 
Bond No. 1012-03-325-41, issued as of March 17, 1941, 
was cancelled. 

On March 7, 1942, defendant, through Ralph W. Lee & 
Company, its agent, billed plaintiff for Blanket Position 
Bond No. 1012-06-303-42, said bill specifically stating that 
the term was for “1 year” and the expiration date was 
“March 17, 1943,” (J. A. 22), amount of policy $2,500., 
excess $25,000. 

Similar bills were forwarded to plaintiff on March 31, 
1944, for a term of “1 year” and expiration “March 17, 
1945 /’ (J. A. 23); on March 17, 1945, term “1 year” 
and expiration “March 17, 1946,” (J. A. 23) accompanied 
by letter from defendant, through its agent, Ralph W. 
Lee & Company (J. A. 20) stating the renewal of No. 
1012-06-303-42 was “for another year from March 17,1945, 
to March 17, 1946,” and on March 5, 1946, a bill for a 
term of “3 years” expiration “March 17, 1949,” (J. A. 
21). A three-year Premium Rider (J. A. 25) was at¬ 
tached to Bond No. 1012-06-303-42, as indicated in Ex¬ 
hibit G (J. A. 24). 
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On December 14, 1948, plaintiff discovered that one 
Frank R. Jenkins, its bookkeeper, had committed dis¬ 
honest acts by embezzling plaintiff’s funds over a period 
of four (4) years in the following amounts: 


During year 1945_ $5,498.32 

During year 1946_ 3,975.47 

During year 1947_ 13,281.45 

During year 1948. 17,555.90. 


Plaintiff demanded $18,975.47, that amount being indem¬ 
nity in the amount of $5,000. for each of the years 1945, 
1947 and 1948; and $3,975.47 for the year 1946, and on 
defendants statement that its liability was limited to 
$5,000., brought this action (J. A. 2,3,4). 

After defendant filed its answer denying liability in 
excess of $5,000. (J. A. 4, 5) plaintiff filed a Motion for 
Summary Judgment for the admitted part of defendant’s 
liability in the amount of $5,000. (J. A. 5,6). 

Thereupon defendant filed a Motion for Summary Judg¬ 
ment requesting the Court to enter judgment limiting its 
liability to $5,000. only, (J. A. 6) to which plaintiff filed 
an Affidavit in Opposition (J. A. 7 et seq.). 

The trial court granted defendant’s Motion for a Sum¬ 
mary Judgment (J. A. 26, 27) limiting plaintiff to re¬ 
covery of $5,000. only. 

STATEMENT OF POINTS (R. 27) 

1. The Court erred in granting the Motion of the de¬ 
fendant for Summary Judgment by declaring and ad¬ 
judging that the plaintiff is entitled to receive from the 
defendant only the sum of $5,000. 

2. The Court erred in adjudging and declaring that 
the maximum penalty of the bond upon which this action 
is brought, is $5,000. 
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3. The Court erred in holding that there is no issue of 
material fact to be determined at a trial. 

4. The Court erred in holding as a matter of law that 
the bond upon which this action is brought and the ex¬ 
hibits adduced by the plaintiff are not susceptible of an 
interpretation that defendant is liable for losses due to 
dishonesty of plaintiff’s employees in the maximum 
amount of $5,000., in each year in which the losses are 
sustained. 

5. The Court erred in refusing to hold that an issue 
of material fact exists respecting the liability of the de¬ 
fendant for payment of the sum of $5,000., for each year 
in which losses are sustained by the plaintiff resulting 
from the dishonesty of the plaintiff’s employees. 

Points 1, 2 and 4, as above stated, deal with the con¬ 
struction of the terms of the bond in conjunction with 
plaintiff’s exhibits. Points 3 and 5 deal with the proce¬ 
dural propriety of entry of summary judgment against 
plaintiff. 

For sake of brevity, the points may be reduced to three, 
viz.: 


Point 1 

|The bond and exhibits create a separate and distinct 
liability for each successive period of twelve (12) months 
during the time of coverage, and contain no language 
effectively prohibiting that construction. 

Point 2 

If no recovery be allowed plaintiff for more than $5,000. 
by reason of the fact that the penalty of the bond was 
exhausted in indemnifying the loss suffered in 1945, then 
plaintiff is entitled to the return of its last premium for 
thp period 1946-1949 during which period no protection 
was afforded to plaintiff. 
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Point 3 

There was of record a genuine issue of material fact 
with respect to whether the premium bills and other docu¬ 
ments sent to plaintiff by defendant established separate 
and distinct contracts for the term of each renewal pe¬ 
riod, with a maximum liability of $27,500. 

SUMMARY OF ARGUMENT 

1. The Blanket Position Fidelity Bond in suit is a con¬ 
tract of insurance, subject to the rules of construction 
applicable to insurance policies generally. The attempt 
of defendant to limit its liability to $5,000., under the 
provision against * 4 cumulative liability” appearing in 
paragraph 1 of the bond (J. A. 9) is ambiguous and sus¬ 
ceptible of more than one interpretation. Therefore, a 
rule of construction should be applied that will be most 
favorable in favor of plaintiff, and most strictly against 
defendant. 

2. (a) Plaintiff’s claim is based solely on the bond 
effective March 17, 1942, and renewals thereof. There¬ 
fore, Rider 337 (J. A. 15 et seq.) has no application to 
the case at bar as it refers solely to a prior fidelity bond 
issued by defendant effective on March 17, 1941, not to 
the bond here in suit. 

(b) Paragraph 3 of the bond (J. A. 10) has no ap¬ 
plication as it refers solely to situations wherein the in¬ 
sured is unable to designate the specific employee causing 
the loss. 

3. If no recovery be allowed plaintiff for more than 
$5,000. by reason of defendant’s contention that its lia¬ 
bility was exhausted in indemnifying the loss suffered in 
1945, then plaintiff is entitled to recover the amount of 
the last premium, during which period no protection was 
given plaintiff. 
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4. As each renewal bill for the bond was for a definite 
period, with a definite expiration date, and one of which 
contained a reference to a maximum liability of $27,500., 
there was evidence of a separate contract, and separate 
liability, for losses occurring during each respective re¬ 
newal period. This is at least a genuine issue of material 
fact to be determined on final hearing. Summary judg¬ 
ment is inappropriate under these circumstances. 


ARGUMENT 


1 . 


The contract between plaintiff and defendant evidenced 
by the so-called “Blanket Position Fidelity Bond” in 
suit, is one of insurance. It is a well known rule of in¬ 
surance law that where an insurance contract is ambig¬ 
uous and susceptible of more than one interpretation, the 
interpretation most favorable to the Insured will be 
adopted and it will be construed most strongly against 
the Insurer, who drew the contract. 

In applying the rule to fidelity bonds, the Court in 
Aetna Casualty & Ins. Co. v. Commercial Stale Bank, 
(D. C., E. D. HI.), 13 F. (2d) 474 (1926), Rev’d. on other 
grounds, 19 F. (2d) 969 (C. C. A., 7th 1927), said: 

“(1) The bond must be regarded as an insurance 
contract, subject to the rules of construction appli¬ 
cable to insurance policies generally, and not to the 
i rules applied to ordinary sureties for accommoda- 
i tions. The governing law is that of insurance, not 
that of suretyship. People v. Rose, 174 HI. 310,. 51 
N. E. 246, 44 L. R. A. 124; U. S. Fidelity Co. v. First 
National Bank, 233 HI. 475, 84 N. E. 670; Guarantee 
Co. v. Bank, 80 F. 766, 26 C. C. A. 146. Contracts 
of insurance guaranteeing honesty and fidelity are 
made for the purpose of furnishing, for an adequate 
compensation, indemnity to the insured, and should 
i therefore be liberally construed to accomplish the pur- 
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pose for which they are made. American Surety Co. 
v. Pauly, 170 U. S. 133, 18 S. Ct. 552, 42 L. Ed. 977; 
Guarantee Co. v. Bank, 80 F. 766, 26 C. C. A. 146; 
U. S. Fidelity Co. v. Bank, 233 HI. 475, 84 N. E. 670.” 

Again, in Underwriting of Lloyd’$ v. California Fruit 
Growers, 136 F. (2d) 560, 561 (C. C. A., 9th 1943) the 
Court said: 

“It is well understood that bonds guaranteeing the 
fidelity of employees, written as a business and for 
profit, are essentially insurance contracts; and in 
case of ambiguity the appropriate rules of construc¬ 
tion are those applied to contracts of insurance. 
Joyce on Insurance (1918), Vol. 4, #2766, pp. 4608, 
4609. Limitations tending to defeat the general pur¬ 
pose of such contracts will not be given effect unless 
clearly and fully expressed. Ambiguities in their 
phraseology ought to be and are resolved against the 
insurer. Hartford Accident & Indemnity Co. v. Swe¬ 
dish Methodist Aid Ass’n, 7 Cir., 92 F. (2d) 649, 652, 
and cases there cited.” 

See also: 

Standard Acc. Insur. Co. v. Simpson, 64 F. (2d) 583, 
(C. C. A., 4th 1933). 

Pennsylvania Indemnity Fire Corp. v. Aldridge, 73 
App. D. C. 161, 117 F. (2d) 774, 133 A. L. R. 914 
(1941). 

Carter v. Provident Ins. Co., 74 App. D. C. 348,122 F. 
(2d) 960 (1941). 

Stinson v. New York Life Ins. Co., 83 U. S. App. 

D. C. 115,167 F. (2d) 233 (1948). 

Hayes v. Home Life Ins. Co., 83 U. S. App. D. C. 110, 
168 F. (2d) 152 (1948). 

Phoenix Mutual Life Ins. Co. v. Flynn, 83 U. S. App. 
D. C.-, 171F. (2d) 982 (1948). 

The purpose of the bond in suit was to insure plaintiff 
for certain definite periods against loss through dishonesty 
of its bookkeeper.* If it was intended that defendant, 

* In 1944, total income to all companies for this kind of bond, was 
$84,000,000., having risen from $20,000,000. in 1910. Fifty Years 
of Suretyship and Insurance, Fitzpatrick & Buse, p. 92 (U. S. F. & 
G. Publication, 1946). The aggregate of claims of this character, 
including adjustment expenses over the fifty-year period ending in 
1945, was $544,725,863.; the number of claims, 4,768,620, idem., 
p. 164. 
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having paid a loss in one period, should not be liable for 
any loss or losses in a subsequent period or periods, that 
intention could and should have been expressed in unam¬ 
biguous language- As was said by Chief Justice Groner, 
in Clapper v. Aetna Life Ins. Co., 81 U. S. App. D. C. 
246,157 F. (2d) 76,74 W. L. R. 997 (1946): 

“If the insurance company had meant what it now 
says it meant, the opportunity was at hand when 
the policy was issued to express its position in plain 
words. * 1 

It is submitted that the one provision in the bond that 
(Par. numbered 1, J. A. 9): 

“. . . the payment of annual premiums during such 
term shall not render the amount of this bond cumu¬ 
lative from year to year,” 

does not express without ambiguity, an intention to limit 
plaintiff to one recovery for one year. Indeed, by a 
Rider (J. A. 25) attached in 1946 (J. A. 26) the words 
“annual premium” were eliminated. 

An illustration may better present the meaning of the 
prohibition against cumulation : 

Suppose a loss of $3,000. in 1945 and a loss of $7,000. 
in 1946, or a total loss of $10,000. Provision against cu¬ 
mulative “amount of this bond” would prevent plaintiff 
from recovering $5,000. for each of the two years. Re¬ 
covery would be limited to $3,000. for 1945 and $5,000. 
for 1946, a total of $8,000. In other words, the prohibi¬ 
tion against “cumulative” liability would not permit plain¬ 
tiff to carry over an unused portion of its insurance in 
one year, against losses in excess of its insurance in the 
next year. 

The word “cumulative” is used in various connections, 
such as, cumulative remedy, cumulative sentence, cumula¬ 
tive evidence, cumulative dividends, and others. 
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The Court, in Mcvnnington v. Hocking Valley Ry. Co., 
133 Fed. 133,154 (1910), defined it: 

“ ‘Cumulative’ as defined by the legal lexicographers, 
means ‘additional’; that which is superadded to 
another thing of the same character and not sub¬ 
stituted for it. Abbott’s, Black’s and Anderson’s Law’ 
Dictionaries.” 

Bouvier defines “cumulative evidence”: 

“That which goes to prove what has already been 
established by other evidence,” and, 

‘ ‘ Cumulative sentence ’ ’: 

“A second or additional judgment given against one 
who has been convicted, the execution or effect of 
which is to commence after the first has expired.” 

In Brosius v. Botkin, 72 App. D. C. 279, 114 F. (2d) 
(1940), it was said: 

“The word ‘cumulative’ means increasing by suc¬ 
cessive additions.” 

In Harris v. Nixon, 27 App. D. C. 94 (1906), cert. dev. 
201 U. S. 645, it was said successive sentences, that is, 
one to commence on the expiration of another for distinct 
offenses, are not cumulative sentences. 

In Harris v. Lang, 27 App. D. C. 84 (1906), it was held 
that sentences are not cumulative merely because impris¬ 
onment under the second is made to commence upon the 
termination of the imprisonment under the first. 

In Barclay v. Wabash Ry., 30 F. (2d) 260 (C. C. A., 2nd 
1929), it was said that “cumulative dividends must be 
paid regardless of the year in which they were earned, 
while non-cumulative paid in any year are dependent upon 
the earnings of that year.” 

The Supreme Court of Oregon, in Wood v. Honeyman, 
178 Ore. 484,169 P. (2d) 131,171 A. L. R. 587, 613 (1946), 
said: 
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! “A cumulative remedy is an additional one. All 
existing remedies remain in full force and effect. . . . 
The additional one does not negative or abrogate exist¬ 
ing remedies. 10 Words & Phrases, Perm. Ed., Cu¬ 
mulative Remedy, p. 662.” 

In Re Radio-Keith-Orpheum Corp., 91 F. (2d) 938, 941 
(C. C. A., 2nd 1937), cumulative remedy was defined as: 

“. . . an additional remedy and not one that dis¬ 
penses with, nullifies, and contradicts requirements 
inserted in a document to protect the rights of one 
of the parties.” 

i Webster 7 s International Dictionary defines: 

“Cumulative—v. t.: To gather or throw into a heap 

together; to accumulate.” 

i “Cumulative—a. 1. Compound of parts in a heap; 

forming a mass; aggregated. 

2. Augmenting, gaining, or giving 
force, by successive additions.” 
“Accumulate—v. t.: To heap up in a mass; to pile 

up; to collect or bring together; 
to amass as, to accumulate a sum 
of money.” 

Plaintiff’s losses were thus not “cumulative.” They 
were distinct losses, for distinct periods and accrued 
while the insurance was in force. The loss for 1946 was 
not superadded to the loss for 1945. The 1945 loss was 
one thing; the 1946, 1947 and 1948 losses were not suc¬ 
cessive additions to the 1945 loss; they were successive 
losses to the extent that they occurred in successive years, 
but they were separate and distinct from any prior loss. 
The liability of the defendant for the loss in 1945 ended 
on March 17, 1946. A new liability commenced at the 
expiration of that term and continued during the next 
term. Plaintiff has not thrown its losses into a heap. It 
has not formed a mass of losses. It has demanded spe¬ 
cific insurance for each specific loss during a definite, 
specific period. 
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Many of the cases have held that the intention of the 
parties to the contract plays an important role in the 
decision of the courts. 

It was never the intention of plaintiff to suffer a loss 
of $5,498.32 in 1945, through the dishonesty of its book¬ 
keeper, and then continue to pay premiums to defendant 
for three more years, during which period it suffered a 
further loss of $34,812.82, only to learn that during the 
latter period it was receiving no protection as all its pro¬ 
tection had been used up in the 1945 loss. 

If the first defalcation used up the amount of original 
bond ($5,000.) plaintiff did not receive consideration for 
its subsequent annual premiums. 

When plaintiff paid premiums for the second and subse¬ 
quent years, it bought a new contract to protect it against 
loss during any one of those years. Each annual pre¬ 
mium was paid in the expectation of protection against 
loss during that year. 

The terms of the bond itself, when carefully studied, 
indicate that the only provision contained therein refer¬ 
ring to “cumulative” liability, is in paragraph numbered 
1 (J. A. 9). Defendant contends that provision limits 
its liability to $5,000. 

It is true that some courts have held that a renewal 
bond is a continuous liability, limited to the provisions 
of the original bond. 

U. S. F. & G. v. Barber, 70 F. (2d) 220 (C. C. A., 6th 
1934). 

Leonard v. Aetna, 80 F. (2d) 205 (C. C. A. 4th 1935). 

Brulatour v. Aetna, 80 F. (2d) 834 (C. C. A., 2nd 
1936). 

Hack v. American Surety, 96 F. (2d) 939 (C. C. A., 
7th 1938). 

Aetna v. First National Bank, 103 F. (2d) 977 (C. C. 
A., 3rd 1939). 
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N. T. Casualty Co. v. Ford, 145 F. (2d) 599 (C. C. 
A., 5th 1944). 

Montgomery Ward v. F. <& D. Co., 162 F. (2d) 264 (C. 
C. A., 7th 1947). 

Okla. v. New Amsterdam Co., 110 Okla. 23, 236 Pac. 
603,42 A. L. R. 829 (1925). 

John Church Co. v. Aetna, 13 Ga. App. 826, 80 S. E. 
1093. 

Fourth & First Bank v. F. & D. Co., 153 Term. 176, 
281S. W. 785,45 A. L. R. 610 (1926). 

Piedmont Grocery Co. v. Hawkins, 87 W. Va. 38, 104 
S. E. 736 (1920). 

F. & D. Co. v. Champion Ice Co., 133 Ky. 74, 117 S. 
W. 393 (1909). 

U. S. F. & G. v. Shephards Lodge, 163 Ky. 706, 174 
S. W. 487 (1915). 

Pearson v. TJ. S. F. & G., 138 Minn. 240, 164 N. W. 
919 (1917). 

I Am. Indemnity Co. v. Mexia School, -Tex.-, 47 

S. W. 682 (1932). 

On the other hand, many courts have held that a 
renewal of a bond is a separate and distinct contract for 
each renewal period and that the surety is liable for 
losses occurring in each renewal period. 

Aetna Casualty & Ins. Co. v. Commercial State Bank, 
supra. 

Fla. Cent. & P. By. v. Am. Surety, 99 Fed. 674 (C. C. 
A., 2nd 1900). 

Md. Casualty Co. v. Tulsa Loan Co., 83 F. (2d) 14, 
105 A. L. R. 529 (C. C. A., 10th 1936). 

Globe Indemnity v. Wolcott & Lincoln, 152 F. (2d) 
545(C. C. A., 8th 1945). 

V. S. v. Am. Surety Co., 172 F. (2d) 135 (C. C. A., 
2nd 1949), 7 A. L. R. (2d) 940, cert den., 337 U. S. 
930 (6/13/49). 

i U. S. F. <& G. v. Crown Cork & Seal Co., 145 Md. 513, 
125 Atl. 818 (1924). 

Hood v. Simpson, 206 N. C. 748,175 S. E. 193 (1934). 
i Maccabees v. HI. Surety Co., 196 Mich. 27, 163 N. W. 
7 (1917). 

i DeJernette v. F. & Casualty Co., 98 Ky. 558, 33 S. W. 
828 (1896). 
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Hawley v. U. S. F. & G-, 100 App. Div. 12, 90 N. Y. S. 

893, aff. 184 N. Y. 549, 76 N. E. 1096 (1904). 

Alex. Campbell Milk Co. v. JJ. 8. F. & G., 161 App. 

Div. 783, 146 N. Y. 92,-N. Y.-,-N. E. 

-(1914). 

Grand Lodge v. Mass. Bonding Co., -Mo.-, 25 

S. W. (2d) 783 (1930). 

JJ. 8. F. & G. v. Williams, 96 Miss. 10, 49 So. 742 
(1909). 

State v. Walker, 195 N. C. 460, 142 S. E. 579, 59 A. L. 
R. 53 (1928). 

Jaeger Mfg. Co. v. Mass. Bonding Co., 229 Iowa 158, 
294 N. W. 268 (1940). 

Md. Casualty Co. v. Bank, 246 Fed. 892, (C. C. A., 5th 
1917) cert den., 246 U. S. 670. 

Of course, a surety may limit its liability to a specific 
amount. 

Standard Acc. Ins. v. Collindale Bk., 85 F. (2d) 375 
(C. C. A., 3rd 1936). 

Hack v. American Surety, supra. 

Md. Casualty Co. v. Bank, supra. 

Alex. Campbell Milk Co. v. JJ. S. F. & G., supra. 
Bradley v. F. & C. Co., 141 Pa. Sup. Ct. 85,14 A. (2d) 
894 (1940). 

1st Nat. Bk. v. JJ. S. F. & G., 110 Tenn. 10, 75 S. W. 

1076,100 Am. St. Rep. 765 (1903). 

Am. Bonding Co. v. Morrow, 80 Ark. 49, 96 S. W. 613, 
117 Am. St. Rep. 72 (1906). 

Mich. Mtge. Co. v. Am. Employer’s Ins. Co., 224 Mich. 
72, 221 N. W. 140 (1928). 

U. S. F. & G. v. 1st Nat. Bk., 233 Ill. 475, 84 N. E. 
670 (1908). 

JJ. S. v. Am. Surety Co., supra. 

But it has been frequently held that provisions against 
liability, such as, not exceeding a specified amount or not 
being cumulative, are invalid and of no effect, in that, 
the liability under an original bond and liability under a 
renewal bond are not cumulative, but are separate lia¬ 
bilities, for separate amounts, under separate contracts 
of insurance. In these cases the courts hold that to de- 
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cide otherwise, would permit the surety to accept a full 
premium while giving nothing in return. 

Aetna Casualty & Ins. Co. v. Commercial State Bank, 
supra. 

Md. Casualty Co. v. Tulsa Loam Co., supra. 

Globe Indemnity v. Wolcott & Lincoln, supra. 

U. S. v. Am. Surety Co., supra. 

Hawley v. U. S. F. & G., supra. 

Hood v. Simpson, supra. 

Maccabees v. III. Surety Co., supra. 

Dejernette v. F. & Casualty Co., supra. 

U. S. F. & G. v. Crown Cork & Seal Co., supra. 

See, 11 Appleman, Insurance Law and Practice, 660 
et seq. Renewal Bonds, Sec. 6769 (1944). 

i Annotation, 7 A. L. R. (2d) 946, et seq. 

Since courts whose opinions are entitled to great weight, 
have placed differing constructions on the provision 
against cumulative liability, it is, therefore, clear that 
defendant’s attempt to limit its liability by provisions for 
‘‘cumulative” liability are ambiguous and susceptible of 
more than one interpretation. Under the rule of construc¬ 
tion of insurance contracts stated above, it is evident that 
the rule most favorable to plaintiff should be indulged. 

Moreover, in the face of this mass of conflicting opinion 
in both federal and state courts, it cannot be said, as the 
trial court held in the case at bar, that the insurer, as a 
matter of law, has plainly, without ambiguity, limited its 
liability to $5,000. throughout the period 1942 to 1949. 

2. (a) 

Examination of the words of the Rider 337 (J. A. 16 
et seq.) make it clear that the Rider referred to a certain 
“fidelity suretyship” as evidenced by a “Position Sched¬ 
ule Bond issued effective as of March 17, 1941.” The 
fidelity suretyship thus mentioned was a bond existing 
prior to the bond in suit. The purpose of the Rider ap¬ 
pears clearly to be to permit plaintiff to claim losses which 
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occurred under the prior bond but not discovered by plain¬ 
tiff until a time subsequent to the expiration of the con¬ 
tract period of limitation after the termination of the 
prior bond. 

Plaintiff’s claim is not based in any part upon losses 
under the prior bond effective March 17, 1941. Plain¬ 
tiff’s claim is based solely upon the bond effective March 
17, 1942, and annual renewals thereof, bills for, and pay¬ 
ment of renewal premiums thereafter. 

As the provisions of the Rider refer to a prior i ‘fidelity 
suretyship,” it cannot be held to vary the terms of the 
bond to which it was attached. It is, therefore, clear that 
the limitation of recovery applicable to a prior bond, has 
no effect on recovery permissible under the bond in suit. 
Globe Indemnity v. Wolcott & Lincoln, supra. 

2. (b) 

This needs no argument. Plaintiff’s claim is based on 
the defalcation of one designated employee and, the losses 
are definitely detailed for the year in which the losses oc¬ 
curred. 

Paragraph 3 of the bond states: 

“3. That in case a loss is alleged to be caused by 
the fraud or dishonesty of one or more of the em¬ 
ployees, and the Insured shall be unable to designate 
tile specific Employee or Employees causing such 
loss. . . 

Hence, the foregoing paragraph is not effective to con¬ 
stitute a bar to plaintiff’s recovery herein. 

3. 

If the trial court correctly limited liability to one re¬ 
covery of $5,000., plaintiff is entitled to the return of its 
last premium in the amount of $594.38. Hack v. American 
Surety, supra. 
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4 . 

It is a recognized rule that issues as to which the evi¬ 
dence is conflicting may not be determined on motion 
for summary judgment. It is not for the Court, on motion 
for summary judgment, to resolve disputed questions 
which appear in issue. If questions of fact exist, the 
motion must be over-ruled. Dewey v. Clark , (No. 10326, 
February 6, 1950) — IT. S. App. D. C. —, — F. (2d) —. 

Whether the bills rendered by defendant for definite 
single periods with definite expiration dates (J. A. 20 
through 24) created separate contracts is clearly a genuine 
issue of material fact. The meaning of “ excess $25,000.’’ 
on one of those bills is likewise a question of fact. 

CONCLUSION 

Cases holding provisions in fidelity bonds against suc¬ 
cessive liability of the surety, are not applicable to the 
bond in suit for the following reasons: 

1. The bond was a separate and distinct contract for 
insurance and protection for each individual term of one 
year for the years 1942, 1943, 1944, 1945, 1946 and for 
three years for the period 1947, 1948 and 1949, each ex¬ 
piring on March 17 of the period concerned. 

2. The bills rendered, and letters addressed to plain¬ 
tiff, by defendant, clearly indicate that each renewal pro¬ 
tected plaintiff for a definite period and specifically indi¬ 
cated the expiration date. 

3. The bond does not plainly and without ambiguity, 
effectively prohibit payment for each loss suffered during 
each renewal period. 

4. The superseded suretyship Rider 337, has no appli¬ 
cation to losses occurring during the periods covered by 
the original 1942 bond and renewals thereof, as that 
Rider applies only to the 1941 bond cancelled by virtue 
of said Rider. 
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5. It is unreasonable to suppose that, when plaintiff 
paid one year’s premium for one year’s insurance of 
$5,000. as a protection against loss, and at the expiration 
of a one-year term, paid the premium for the following 
year and years, it was not to receive the protection paid 
for. 

As was said in U. S. v. Am. Surety Co., supra: 

“The Court points out that the renewal premium was 
equal in amount to the initial premium, and that there¬ 
fore it should provide equal coverage without dimin¬ 
ishing the coverage for undiscovered defalcations in 
the previous period. Maryland Casualty Co. 1. Bank, 
246 Fed. 892.” 

And again: 

“The substantial and controlling point is that an 
annual premium was required and paid in the ex¬ 
pectation of the obvious protection which that should 
afford.” 

And again: 

“It does not seem rational to believe that the United 
States would require a contract from surety of so 
little practical value or that a company in business 
as a paid surety would be justified in contemplating 
that it had promised so little.” 

Accordingly, it is forcefully maintained that the judg¬ 
ment appealed from should be reversed and the case re¬ 
manded with instructions that the Motion of the Defend¬ 
ant for Summary Judgment be over-ruled. 

Respectfully Submitted, 

Milton W. King, 

Bernabd I. Nordlinger, 
Wallace Luchs, Jr., 

Ellis B. Miller, 

Attorneys for Appellmt. 

King & Nordlinger 
Of Counsel 
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1 Filed Mar 24 1949 Harry M. Hall, Clerk 

! IN THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT 
OF COLUMBIA 

COLUMBIA HOSPITAL FOR WOMAN AND LYING-IN 

ASYLUM 
a corporation 
25th and L Streets, N. W. 

Washington, D. C. 

Plaintiff, 

v. 

UNITED STATES FIDELITY AND GUARANTY 

COMPANY 
a corporation 

i 1616 Eye Street, N. W. 

Washington, D. C. 

Defendant. 


Complaint for Debt 

1. This is an action to recover a stun in excess of 
Three Thonsand Dollars ($3,000), exclasive of interest, 
protest fees, attorneys’ fees and costs. 

2. Plaintiff is a corporation operating a hospital in 
the District of Columbia and defendant is a corporation 
engaged in the surety and insurance business in the Dis¬ 
trict of Columbia. 

3. On or about the 17th day of March, 1942, defendant 
delivered to plaintiff a certain “Blanket Position Bond” 
bearing number 1012-06-303-42, whereby defendant, in con¬ 
sideration of an annual premium paid by plaintiff, agreed 
to indemnify plaintiff against any loss which plaintiff 
should sustain through dishonest acts committed by its 
bookkeeper, but not in excess of Five Thousand Dollars 
($5,000) in any one year. Subsequent to the date afore- 
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said, in consideration of the payment of premiums by 
plaintiff, defendant renewed the bond, and its agreement 
of indemnity. Said bond, and renewals thereof, were in 
force and effect during the years hereinafter mentioned. 

4. Plaintiff’s bookkeeper, one Frank K. Jenkins, com¬ 
mitted dishonest acts, taking funds of plaintiff, and plain¬ 
tiff sustained loss, during the year 1945 in the amount 
of Five Thousand Four Hundred Ninety-eight Dollars and 
Thirty-two Cents ($5,498.32), during the year 1946 

in the amount of Three Thousand Nine Hundred 
2 Seventy-five Dollars and Forty-seven Cents ($3,- 
975.47), during the year 1947 in the amount of Thir¬ 
teen Thousand Two Hundred Eighty-one Dollars and 
Forty-five Cents ($13,281.45), and during the year 1948 
in the amount of Seventeen Thousand Five Hundred Fifty- 
five Dollars and Ninety Cents ($17,555.90). Defendant has 
thereby become indebted unto the plaintiff, pursuant to 
the terms of the bond aforesaid, and renewals thereof, in 
the amount of Eighteen Thousand Nine Hundred Seventy- 
five Dollars and Forty-seven Cents ($18,975.47), consisting 
of Five Thousand Dollars ($5,000) for the loss sustained 
in each of the years 1945, 1947 and 1948, and Three Thou¬ 
sand Nine Hundred Seventy-five Dollars and Forty-seven 
Cents ($3,975.47) for the loss sustained during the year 
1946. Plaintiff discovered said losses in the year 1948. 

5. Plaintiff has in all respects fully complied with the 
provisions and requirements of said bond, and renewals 
thereof, and has duly filed Proof of Loss with defendant, 
Defendant, on or about the second day of March, 1949, in¬ 
formed the plaintiff in writing as follows: 

“Our liability is limited to $5,000.00, and we are ready 
and willing to offer that amount in settlement of our 
liability. 

“We wish to place you on notice that we must deny 
liability on this Proof of Loss in any amount that is in 
excess of the $5,000.00 penalty of our bond.” 
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WHEREFORE, plaintiff claims of the defendant 
Eighteen Thousand Nine Hundred Seventy-five Dollars 
and Forty-seven Cents ($18,975.47) with interest thereon 
from the second day of March, 1949, besides costs. 

KING & NORDLINGER 
By /s/ Bernard I. Nordlinger 
Attorneys for Plaintiff 
! 419 Southern Building 

i Washington, D. C. 

• • • • 

3 i Filed May 5 1949 Harry M. Hull, Clerk 

Answer of Defendant, United States Fidelity 
i and Guaranty Company 

1. The averments of paragraph 1 are admitted. 

2. The averments of paragraph 2 are admitted. 

3. The defendant admits that on or about the 5th day 
of March, 1942, the defendant executed and delivered to 
the plaintiff a ‘‘Blanket Position Bond”, a photostatic 
copy whereof is annexed hereto and made part hereof as 
Exhibit “A” to this answer. The defendant denies the 
allegations of paragraph 3 with respect to the agreements 
contained in said “Blanket Position Bond” and for the 
terms refers to said Exhibit “A”. Further answering 
said paragraph, the defendant says that the plaintiff has 
paid annual premiums on said bond for each year since 
its execution and delivery, and the same has been in full 
force and effect until the discovery of the fraudulent 
or dishonest acts of the plaintiff’s bookkeeper. 

4. The defendant is without personal knowledge of the 
facts alleged in paragraph 4 of the complaint, but, on 
information and belief, admits that the plaintiff’s book¬ 
keeper committed certain dishonest acts during the pe¬ 
riod while said “Blanket Position Bond” was in 

4 force and effect to the extent of Five thousand dol¬ 
lars ($5000), but the defendant denies the averments 



5 A 


of paragraph 4 with respect to the amounts of the plain¬ 
tiff's losses as a result of the dishonest acts of the said 
bookkeeper, and demands strict proof of any sum in excess 
of Five thousand dollars ($5000), as aforesaid. The de¬ 
fendant admits that the plaintiff discovered its losses dur¬ 
ing the year 1948, but denies that it is indebted to the 
plaintiff in any sum in excess of Five thousand dollars 
($5000). 

5. The averments of paragraph 5 are admitted. 

6. And further answering the complaint herein, the de¬ 
fendant says that by the express terms of said “Blanket 
Position Bond", the liability of the defendant is limited 
to the sum of Five thousand dollars ($5000), and prays 
leave to pay into the Registry of the Court said sum, 
and, upon payment thereof, be relieved from interest 
thereon, as well as the costs of this suit. 

BRANDENBURG & BRANDENBURG 
By: /s/ Thomas S. Jackson 

Attorneys for the Defendant, 
719 - 15th Street, N. W. 
Washington, D. C. 

• • • • 

9 Filed Jun 3 1949 Harry M. Hull, Clerk 

Motion for Summary Judgment 

Comes now the plaintiff, Columbia Hospital for Women 
and Lying-In Asylum, by its attorneys, King & Nordlinger, 
and moves that the Court enter a Summary Judgment in 
the above-entitled cause in favor of plaintiff, for a part 
of plaintiff's claim, to wit, that plaintiff have and recover 
of the defendant pendente lite Five Thousand Dollars 
($5,000) for the following reasons: 

1. Defendant admits liability to the plaintiff in the 
sum of Five Thousand Dollars ($5,000). 

2. Defendant has moved for leave to pay Five Thou¬ 
sand Dollars ($5,000) into the Registry. 
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3. The pleadings disclose that plaintiff is entitled to 
recover of the defendant not less than Five Thousand 
Dollars ($5,000). 

4. And for other reasons to be made apparent at the 
hearing hereof. 

! Respectfully submitted, 

i KING & NORDLINGER 

By /s/ Bernard I. Nordlinger 
419 Southern Building 
Washington, D. C. 
Attorneys for Plaintiff 

• • • • 

10 Filed Jun 16 1949 Harry M. Hull, Clerk 

Motion for Summary Judgment in Favor 
of the Defendant 

'Comes now the United States Fidelity and Guaranty 
Company, a corporation, by its attorneys, and moves this 
Honorable Court for the entry of a judgment herein that 
the plaintiff is entitled to receive from the defendant only 
the sum of Five Thousand Dollars ($5000), which is the 
maximum penalty of the bond upon which this action is 
brought, without costs or interest, and for grounds there¬ 
for says that the admitted facts of record show that under 
no circumstances can the plaintiff recover from the de¬ 
fendant more than the sum of Five Thousand Dollars 
$5000). 

BRANDENBURG & BRANDENBURG 
By: /s/ Thomas S. Jackson 

Attorneys for the Defendant, 
719 - 15th Street, N. W. 
Washington, D. C. 

• • • • 
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11 Filed Sep 8 1949 Harry M. Hull, Clerk 

Affidavit in Opposition to Motion of Defendant 
for Summary Judgment on the Whole Case 

DISTRICT OF COLUMBIA, SS: 

John D. Martin, after being duly sworn according to 
law, on oath does depose and say that he is the Adminis¬ 
trator of the plaintiff in the above-entitled cause; that 
he is duly authorized to make this Affidavit. 

Affiant avers that Exhibit A hereto attached and hereby 
made a part hereof is a photostatic copy of defendant’s 
contract of fidelity insurance with the plaintiff. 

Affiant avers further that he is informed and believes 
and therefore avers that Ralph W. Lee and Co. is a firm 
doing a general insurance business in the District of Co¬ 
lumbia and that said company is, and was at the days 
and times hereinafter mentioned, agent of the defendant. 

Affiant avers that he did search the official files of the 
plaintiff and did discover therein documents designated 
Exhibits B through H inclusive, photostatic copies of Ex¬ 
hibits B through F being hereto attached and hereby made 
a part hereof; that all said documents are original docu¬ 
ments kept in the official records of the plaintiff pursuant 
to a duty on the part of the officers, agents and employees 
of the company so to keep said documents; that said docu¬ 
ments constitute part of the official records of the plaintiff 
and are the originals thereof. 

Affiant avers that Exhibit B hereto attached con- 

12 stitutes the original bill for defendant’s insurance 
tendered to plaintiff at or about the time of the is¬ 
suance of the contract of insurance in suit, for the term 
of one year, the expiration date thereof having been stated 
to be the 17th day of March, 1943; that Exhibit C hereto 
attached and hereby made a part hereof constitutes one 
of plaintiff’s annual bills for fidelity insurance for the 
year expiring on the 17th day of March, 1945; that Exhibit 
D hereto attached and hereby made a part hereof con- 
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stitutes plaintiff’s bill for fidelity insurance for one year 
expiring on the 17th day of March, 1946, and that said 
Exhibit D was enclosed in Exhibit E hereto attached and 
hereby made a part hereof; that Exhibit F hereto attached 
and hereby made a part hereof constitutes plaintiff’s bill 
for three years’ insurance expiring on the 17th day of 
March, 1949, and that said Exhibit F was delivered to 
plaintiff at or about the time of the delivery of a letter, 
copy of which designated Exhibit G is hereto attached 
and hereby made a part hereof, said Exhibit G enclosing 
to plaintiff Rider, copy of which designated Exhibit H 
is hereto attached and hereby made a part hereof. 

/s/ John D. Martin 
John D. Martin 
Administrator 

Subscribed and sworn to before me this 2nd day of 
September, 1949. 

/s/ Maryan D. Godbold 

Notary Public, D. C. 

My commission expires March 1,1952. 

13 EXHIBIT A 

i UNITED STATES FIDELITY 

AND GUARANTY COMPANY 
Baltimore - Maryland 

i (A Stock Insurance Company) 

BLANKET POSITION BOND 
(Standard Form) 

No. 1012 - 06 - 303-42 
INDEMNITY CLAUSE 

The UNITED STATES FIDELITY AND GUARANTY 
COMPANY (hereinafter called Underwriter), in consider¬ 
ation of an annual premium, hereby agrees to indemnify 


Columbia Hospital for Women and Lying-In Asylum 
of Washington, D. C. (hereinafter called Insured), against 
any loss of money or other property, real or personal (in- 



9 A 


eluding that part of any inventory shortage which the In¬ 
sured shall conclusively prove has been caused by the dis¬ 
honesty of any Employee or Employees) belonging to the 
Insured, or in which the Insured has a pecuniary interest, 
or for which the Insured is legally liable, or held by the 
Insured in any capacity whether the Insured is legally 
liable therefor or not, which the Insured shall sustain, the 
amount of indemnity on each of such Employees being 
Two Thousand, Five Hundred & No/100 dollars ($2^00.00), 
through larceny, theft, embezzlement, forgery, misappro¬ 
priation, wrongful abstraction, wilful misapplication, or 
other fraudulent or dishonest act or acts committed by any 
one or more of the Employees as defined in paragraph 2, 
acting directly or in collusion with others, during the 
term of this bond as defined in paragraph 1, and while 
this bond is in force as to the Employee or Employees 
causing such loss, and discovered and reported as provided 
in paragraph 4. 

This bond is executed and accepted subject to the condi¬ 
tions hereinafter set forth which conditions shall be condi¬ 
tions precedent to recovery under this bond. 

IT IS AGREED: 

TERM OF BOND 

1—That the term of this bond begins with the 17th 
day of March, 1942, standard time at the address of the 
Insured above given, and ends at 12 o’clock night, standard 
time as aforesaid, on the effective date of the cancellation 
of this bond; and the payment of annual premiums during 
such term shall not render the amount of this bond cumu¬ 
lative from year to year. 

DEFINITION OF EMPLOYEE 

2—That wherever used in this bond, “Employee” or 
“Employees” shall be deemed to mean, respectively, one 
or more of the natural persons (except directors or trus- 
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tees of the Insured, if a corporation, who are not officers 
or employees thereof in some other capacity) who, on the 
effective date of this bond, or at any other time during the 
term of this bond, are in the regular service of the Insured 
in the ordinary course of the Insured’s business, and who 
are compensated by salary, wages, and/or commissions, 
and whom the Insured has the right to govern and direct 
at all times in the performance of such service, and who 
are engaged in such service within any of the States of 
the United States, or within the District of Columbia, the 
Hawaiian Islands, Alaska, Canada or Newfoundland, but 
not to mean brokers, factors, commission merchants, con¬ 
signees, contractors, or other agents or representatives of 
the same general character. 

LIABILITY FOB LOSS DUE TO ONE OR MORE 
OF THE EMPLOYEES 

3—That in case a loss is alleged to have been caused by 
the fraud or dishonesty of one or more of the Employees, 
and the Insured shall be unable to designate the specific 
Employee or Employees causing such loss, the Insured 
shall nevertheless have the benefit of this bond, provided 
that the evidence submitted reasonably establishes that 
the loss was in fact due to the fraud or dishonesty of one 
or more of the said Employees, and provided further that 
the aggregate liability of the Underwriter for any such 
loss shall not exceed the amount of indemnity carried here¬ 
under on any one of said Employees, to wit, the amount 
stated in line 11 of this bond. 

i OCCURRENCE, DISCOVERY AND REPORTING 

OF LOSS 

14—That loss is covered hereunder only if the act causing 
such loss be committed by any Employee while this bond 
is in force as to such Employee and if such loss 
14 be discovered and reported to the Underwriter not 
later than two years after the cancellation of this 
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bond as to such Employee or after the cancellation of this 
bond as an entirety as provided in paragraph 7, or its 
termination or cancellation as an entirety in any other 
manner, whichever shall first happen. 

NOTICE AND PROOF OF LOSS 

5— That the Insured shall, at the earliest practicable 
moment and at all events not later than fifteen (15) days 
after discovery of any fraudulent or dishonest act on the 
part of any Employee by the Insured, or, if the Insured 
be a copartnership, by any partner thereof, or, if the In¬ 
sured be a corporation, by any officer thereof not in collu¬ 
sion with such Employee, notify the Underwriter thereof 
by telegram or registered letter addressed and sent to it 
at its Branch office in the City of Washington, D. C. and 
within four (4) months after such discovery shall file with 
the Underwriter affirmative proof of loss, itemized and 
duly sworn to, and shall upon request make available for 
investigation by the Underwriter all books and other rec¬ 
ords relating to the claim. 

TIME FOR INVESTIGATION BY THE 
UNDERWRITER 

6— That the Underwriter shall have two (2) months 
from the filing of proof as aforesaid on account of such 
loss within which to verify same by appropriate investiga¬ 
tion, during which time no legal proceedings shall be 
brought against the Underwriter, nor shall such proceed¬ 
ings be brought after the expiration of fifteen months from 
the discovery as aforesaid of the fraudulent or dishonest 
act causing such loss. 

CANCELLATION AS TO BOND IN ITS ENTIRETY 

7— That this bond shall be deemed cancelled as an en¬ 
tirety at 12 o’clock night, standard time, upon the effective 
date specified in a written notice served by the Insured 
upon the Underwriter or by the Underwriter upon the 
Insured, or sent by registered mail. Such date, if the 
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notice be served by the Underwriter, shall be not less than 
thirty days after such service, or, if sent by the Under¬ 
writer by registered mail, not less than thirty-five days 
after the date borne by the sender’s registry receipt. The 
Underwriter shall, on request, refund to the Insured the 
unearned premium computed pro rata if this bond be can¬ 
celled by notice from, or at the instance of, the Under¬ 
writer, or at short rates if cancelled by notice from, or at 
the instance of, the Insured. If, after such cancellation 
and refund, the Underwriter shall pay any loss under this 
bond on account of any Employee, the Insured shall repay 
to the Underwriter such proportion of the premium so re¬ 
funded on account of such Employee as the amount of the 
loss so paid bears to the amount carried under this bond 
on such Employee. 

CANCELLATION AS TO ANY ONE EMPLOYEE 

8— That this bond shall be deemed cancelled as to any 
Employee: (a) immediately upon discovery by the In¬ 
sured, or, if the Insured be a copartnership, by any part¬ 
ner thereof, or, if the Insured be a corporation, by any 
officer thereof not in collusion with such Employee, of any 
fraudulent or dishonest act on the part of such Employee; 
or (b) at 12 o’clock night, standard time as aforesaid, 
upon the effective date specified in a written notice served 
upon the Insured or sent by registered mail. Such date, 
if the notice be served, shall be not less than fifteen days 
after such service, or, if sent by registered mail, not less 
than twenty days after the date borne by the sender’s 
registry receipt. 

DISPOSITION OF SALVAGE 

9— That in case any reimbursement be obtained or re¬ 
covery be made by the Insured or the Underwriter on 
account of any loss covered under this bond, the net amount 
of such reimbursement or recovery, after deducting the 
actual cost of obtaining or making the same, shall be ap- 



plied to reimburse the Insured in full for that part, if 
any, of such loss in excess of the aggregate of the amounts 
of all bonds, fidelity insurance, indemnity and security, 
including this bond, taken by or for the benefit of the In¬ 
sured and covering such loss, and the balance, if any, or 
the entire net reimbursement or recovery, if there be no 
such excess loss, shall be applied to that part of such loss 
covered by this bond, or, if payment shall have been made 
by the Underwriter, to its reimbursement therefor. The 
Insured shall execute all necessary papers and render all 
assistance, not pecuniary, to secure unto the Underwriter 
the rights provided for in this paragraph. The following 
shall not be reimbursement or recovery within the mean¬ 
ing of this paragraph: suretyship, insurance or reinsur¬ 
ance ; also security or indemnity taken from any source by 
or for the benefit of the Underwriter. 

MERGER OR CONSOLIDATION 

10— That if any natural persons shall be taken into the 
regular service of the Insured, through merger or con¬ 
solidation with some other concern, the Insured shall give 
the Underwriter written notice thereof; and the Insured 
shall pay to the Underwriter additional premium on any 
increase in the number of Employees covered hereunder 
as a result of such merger or consolidation computed pro 
rata from the date of such merger or consolidation to the 
end of the current premium year. 

PRIOR FRAUD OR DISHONESTY 

11— That no Employee, to the best of the knowledge of 
the Insured, or, if the Insured be a copartnership, of any 
partner thereof, or, if the Insured be a corporation, of any 
officer thereof not in collusion with such Employee, has 
committed any fraudulent or dishonest act in any posi¬ 
tion in the service of the Insured or otherwise. 
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STATUTORY LIMITATIONS 

12—That if any limitation herein for giving notice, fil in g 
proof of loss or bringing snit, is made void by any law 
controlling the construction hereof, such limitation shall 
be deemed to be amended to equal the minimum period of 
limitation permitted by such law. 

Signed, sealed and dated this 5th day of March, 19_ 

This bond is subject to the riders attached hereto as a 
part hereof: Fid. 337, superseded Suretyship Rider, Fid. 
351, Excluding certain Officers and employees. 

UNITED STATES FIDELITY AND 
GUARANTY COMPANY 
1 By /s/ Frieda Walker Scrivener 

Attorney-in-fact 

EXHIBIT A-2 

15 Fidelity 351 2-40 2M 

Rider for Primary Commercial Blanket Bond 
and Blanket Position Bond excluding 
outside employees. 

(Seal) 

UNITED STATES FIDELITY 
AND GUARANTY COMPANY 
Baltimore - Maryland 
(A Stock Company) 

RIDER 

To be attached to and form a part of Blanket Position 
Bond No. 1012-06-303-42 issued by the UNITED STATES 
FIDELITY AND GUARANTY COMPANY, of Baltimore, 
Md., in favor of 

Columbia Hospital for Women and Lying-In Asylum, 

Washington, D. C. 

effective the 17th day of March, 19 42. 

In consideration of the reduced premium charged for 
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the attached bond it is understood and agreed as follows: 

1. The word “Employee” or “Employees” as defined 
in the attached bond does not mean: 

Capt. Chester H. Wells President 

Paul E. Lesh Vice President 

2. The attached bond shall be subject to all its agree¬ 
ments, limitations and conditions except as herein express¬ 
ly modified. 

3. This rider shall become effective as of the beginning 
of the 17th day of March , 1942, standard time as specified 
in the attached bond. 

Signed, sealed and dated this 5th day of March , 1942. 

UNITED STATES FIDELITY AND 
GUARANTY COMPANY 
By /s/ Frieda Walker Scrivener 

Attorney-vnrfact 

ACCEPTED: 


BY: 


EXHIBIT A-3 

16 Fidelity 337 Printed in U. S. A. 

(Seal) 

Superseded Suretyship Rider to be attached to Blanket 
Position Bond, Standard Form, when this Company’s 
fidelity bond or bonds are superseded. 

UNITED STATES FIDELITY 
AND GUARANTY COMPANY 
Baltimore - Maryland 
(A Stock Company) 

RIDER 

To be attached to and form a part of Blanket Position 
Bond, Standard Form, No. 1012-06-303-42 executed by 
UNITED STATES FIDELITY AND GUARANTY COM¬ 
PANY (hereinafter called Underwriter), effective as of 
March 17,1942, in favor of Columbia Hospital for Women 
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and Lying-In Asylum, Washington, D. C. (hereinafter 
called Insured) and covering the Insured’s employees as 
defined in paragraph “First” of the attached bond. 

WHEREAS, the Underwriter issued in favor of the 
Insured fidelity suretyship as follows: 

Position Schedule Bond, #1012-03-325-41, issued 
effective as of March 17,1941. 

(each person covered under said fidelity suretyship at the 
time of its cancellation, expiration or termination and also 
under the attached bond at the time it becomes effective 
being hereinafter called Employee); and 

1 WHEREAS, said fidelity suretyship, as of the effective 
date of the attached bond, has been cancelled or allowed 
to expire, or has been terminated by agreement, as is ac¬ 
knowledged by the issuance and acceptance of the attached 
bond and this rider; and 

(WHEREAS, said fidelity suretyship may provide that 
any loss thereunder shall be discovered, or claim there¬ 
under shall be filed, within a specified period after the 
cancellation, expiration or termination thereof; and 

WHEREAS, it is desired that continuity of protection 
be given and the Underwriter is willing to grant same upon 
the condition that liability under said fidelity suretyship 
and the attached bond shall not be cumulative in amounts. 

I NOW, THEREFORE, in consideration of the premium 
charged for the attached bond it is hereby understood and 
agreed as follows: 

1—That the attached bond shall be construed to cover, 
subject to its terms, conditions and limitations, any loss 
or losses which shall have been caused under said fidelity 
suretyship by any Employee, which shall be discovered 
after the expiration of any such period, or, if there be no 
such period, after the bar of the statute of limitations, and 
which shall be discovered and reported to the Underwriter 
before the expiration of the time limited in the attached 
bond for discovering and reporting loss thereunder caused 



by such Employee, provided that such loss or losses would 
have been recoverable under said fidelity suretyship had 
it continued in force until the cancellation, expiration or 
termination of the attached bond, and that the acts or de¬ 
faults causing such loss or losses be such as are covered 
under the attached bond at the time the attached bond 
becomes effective. 

2— That nothing in this rider shall be construed to ren¬ 
der the Underwriter liable under the attached bond for a 
larger amount on account of any loss or losses under said 
fidelity suretyship, caused by any Employee, than would 
have been recoverable thereunder on account of such Em¬ 
ployee had said fidelity suretyship continued in force until 
the cancellation, expiration or termination of the attached 
bond. 

3— That the liability of the Underwriter under the at¬ 
tached bond for losses thereunder and under the attached 
bond as extended by this rider for losses under said fidelity 
suretyship, shall, in no event, exceed in the aggregate the 
amount carried under the attached bond, at the time the 
attached bond becomes effective, on the Employee causing 
such losses. 

4— That liability under said fidelity suretyship on ac¬ 
count of losses thereunder caused by any Employee and 
under the attached bond on account of losses thereunder 
caused by such Employee shall not be cumulative. 

Signed, sealed and dated this 5th day of March , 1947 . 

UNITED STATES FIDELITY AND 
GUARANTY COMPANY 
By /s/ Frieda Walker Scrivener 

A ttorney-ivrfact 


Accepted: 
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EXHIBIT A-4 

0 

17 EXCESS INDEMNITY ENDORSEMENT 

1. It is agreed that, subject to the terms of the 
bond to which this endorsement is attached, the amount 
of excess indemnity on the Employees performing the 
duties of the following positions (which are covered by 
said bond) shall be the amount set opposite the names of 
those positions respectively. 

i 2. It is further agreed that the liability of the Under¬ 
writer on account of any one Employee in any one or 
more of such positions (in the original or an increased or 
decreased amount) shall not exceed the largest single 
amount of indemnity on any one position occupied by such 
Employee. 

' 3. It is further agreed that no excess losses shall be 
recoverable under said bond or this endorsement unless 
caused by an Employee who has been identified as having 


caused such loss, anything to the contrary 

in said bond 

or this endorsement notwithstanding. 



Total 

Amount 

i 

Number 

of Excess 


of 

Indemnity 

| 

Employees 

on 

0 


In Each 

Each 

Position Location 

Position 

Employee 

Treasurer Washington, D. C. 

One 

$7,500.00 

Asst. Treasurer “ “ 

One 

$7,500.00 

Superintendent 11 “ 

One 

$7,500.00 

Bookkeeper “ “ 

One 

$2,500.00 


Duplicate 

UNITED STATES FIDELITY AND 
GUARANTY COMPANY 
By /s/ Frieda Walker Scrivener 

A ttorney-in-fact 
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EXHIBIT A-5 

18 BLANKET POSITION BOND 

(Standard Form) 

No. 

In Favor of 


Date. 19_ 

UNITED STATES FIDELITY 
AND GUARANTY COMPANY 
Baltimore, Md. 

(A Stock Insurance Company) 

(Seal) 

Ralph W. Lee, Jr. 

PLEASE READ YOUR BOND 
Short Rate Cancellation Table 

SHORT RATE TABLE FOR ONE YEAR 


For any term not appearing in the table the charge for 
the next longer term shall be taken. 


Time, Days 

Percentage 
to be 

charged or 
Retained 

Time, Davs 

Percentage 
to be 

charged or 
Retained 

1 

2 

55 

29 

2 

4 

60 (2 mo.) 

30 

3 

5 

65 

33 

4 

6 

70 

36 

5 

7 

75 

37 

6 

8 

80 

38 

7 

9 

85 

39 

8 

9 

90 (3 mo.) 

40 
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9 

10 

105 

46 

10 

10 

120 (4 mo.) 

50 

11 

11 

135 

56 

12 

11 

150 (5 mo.) 

60 

13 

12 

165 

66 

14 

13 

180 (6 mo.) 

70 

15 

13 

195 

73 

16 

14 

210 (7 mo.) 

75 

17 

15 

225 

78 

18 

16 

240 (8 mo.) 

80 

19 

16 

255 

83 

20 

17 

270 (9 mo.) 

85 

25 

19 

285 

88 

30 (1 mo.) 

20 

300 (10 mo.) 

90 

35 

23 

315 

93 

40 

25 

330 (11 mo.) 

95 

45 

27 

345 

98 

50 

28 

360 (12 mo.) 

100 


EXHIBIT E 

19 Ralph W. Lee Ralph W. Lee, Jr. 

RALPH W. LEE & COMPANY 
INSURANCE 
Telephone Republic 4848 
1508 L Street, N. W. 

Washington 5, D. C. 

March 17, 1945 

Columbia Hospital for Women and Lying-In Asylum 
Washington, D. C. 

Attention: Colonel N. L. McDiarmid 
Gentlemen: 

Re: #1012-06-303-42—Columbia Hospital for Women & 
Lying-In Asylum, Blanket Position Bond $2500.00 
We take pleasure in enclosing herewith statement show¬ 
ing the renewal of the above captioned bond for another 
year from March 17,1945 to March 17,1946. 
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Trusting you will find the enclosure in order and thank- 
! ing you for past favors and courtesies, we are 

Very truly yours, 

RALPH W. LEE & COMPANY 
By: /s/ Ralph W. Lee, Jr. 

RWL/cl 

end. 

We Write Every Known Kind of Insurance—Consult Us 

EXHIBIT F 

, 20 RALPH W. LEE & COMPANY 

! INSURANCE 

Ralph W. Lee Ralph W. Lee, Jr. 

Fire—Automobile—Casualty—Life 
i 1508 L Street N. W. 

Washington, D. C. 

! Telephone Republic 4848 

Columbia Hospital for Women 
and Lying In Asylum 
25th & L Streets N W 
Washington D C 

i Date Billed Amount $. 

Please Detach This Coupon and Mail Remittance. If Paid 
by Check, no Receipt is Necessary, as Cancelled 
Check Acts as Receipt. 

Expi- 

Date Pol. No. Company Coverage Amt. Pol. Term ration 

3/17/46 1012-06- U S F & G Blanket Position 

303-42 Bond 3Yrs 3/17/49 

RALPH W. LEE & COMPANY, Washington, D. C. 
Paid by Check...—Date. 


Pre¬ 

miums 

59438 
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EXHIBIT B 

20-A RALPH W. LEE & COMPANY 

INSURANCE 

Ralph W. Lee Ralph W. Lee, Jr. 

Fire—Automobile—Casualty—Life 
1508 L Street N. W. 

Washington, D. C. 

' Telephone Republic 4848 

Columbia Hospital For Women 
25th & L Streets N W 
Washington D C 

Date Billed 3/7/42 Amount $. 

Please Detach This Coupon and Mail Remittance. If Paid 
I by Check, no Receipt is Necessary, as Cancelled 
I Check Acts as Receipt. 

Expi- Pre- 

Date Pol. No. Company Coverage Amt. Pol. Term ration miuzn 
3/17/42 1012-06- U S F & G Blanket Position 

303-42 Bond 2 500 

Excess 25 000 lYr 3/17/43 21161 

RALPH W. LEE & COMPANY, Washington, D. C. 

Paid by Check..—Date. 

EXHIBIT C 

20-B RALPH W. LEE & COMPANY 

i Ralph W. Lee Ralph W. Lee, Jr. 

INSURANCE 

Fire—Automobile—Casualty—Life 
1508 L Street, N. W. 

Washington, D. C. 

Telephone Republic 4848 

Columbia Hospital For Women & Lying In Asylum 
25th & L Streets N W 
Washington D C 

Date Billed 3/21/44 Amount $_ 

Please Detach This Coupon and Mail Remittance. If Paid 
by Check, no Receipt is Necessary, as Cancelled 
Check Acts as Receipt. 






t 
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i 

Expi- Pre- 

Date Pol. No. Company Coverage Amt. Pol. Term ration miums 
3/17/44 1012-06- USF&G Blanket Position 

303-42 Bond lYr 3/17/45 242 92 

RALPH W. LEE & COMPANY, Washington, D. C. 

Paid by Check...Date. 

EXHIBIT D 

i 

l 

20-C RALPH W. LEE & COMPANY 

Ralph W. Lee Ralph W. Lee, Jr. 

INSURANCE 

i ! Fire—Automobile—Casualty—Life 

1508 L Street, N. W. 

Washington, D. C. 

Telephone Republic 4848 

! Columbia Hospital For Women & Lying-In Asylum 
Washington, D. C. 

Date Billed 3/17/45 Amount $. 

I Please Detach This Coupon and Mail Remittance. If Paid 
by Check, no Receipt is Necessary, as Cancelled 
Check Acts as Receipt. 

Expi- Pre- 

Date Pol. No. Company Coverage Amt. Pol. Term ration miums 
5/17/45 1012-06- U.S.F.&G. Blanket Position 


303-42 Bond 1 yr. 3/17/46 $262.91 

RALPH W. LEE & COMPANY, Washington, D. C. 

Paid by Check...Date. 


21 Filed Sep 8 1949 Harry M. Hull, Clerk 
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EXHIBIT G 

COPY 

Ralph W. Lee Ralph W. Lee, Jr. 
i RALPH W. LEE & COMPANY 

INSURANCE 
Washington 5, D. C. 

Telephone Republic 4848 
1508 L Street N. W. 

March 5, 1946 
Colonel N. L. McDiarmid 

Columbia Hospital for Women and Lying-In Asylum 
Washington, D. C. 

Dear Colonel McDiarmid: 

Re: Blanket Position Bond # 1012 - 06 - 303-42 

i Columbia Hospital for Women & Lying-In Asylum 

We take pleasure in enclosing herewith Rider to be at¬ 
tached to the above captioned bond extending the term 
for three years from the renewal date, March 17, 1946. 
By writing the bond for three years, there is a savings of 
one-half years premium. You will note that the premium 
due of $594.38 is less than that quoted to you in our letter 
of December 5th, 1945. 

Thanking you and trusting you will find the enclosures 
entirely in order, we are 

Very truly yours, 

RALPH W. LEE & COMPANY 
By: (sgd.) W. A. d’Espard 
Manager - Casualtv Department 

PAID 
Thank You. 


WAd’E/cl 

ends. 



25 A 


22 


EXHIBIT H 


COPY 

THREE-YEAR PREMIUM RIDER for use with all 
forms of Fidelity Blanket Bonds, and Bankers 
or Brokers Blanket Bonds. 

RIDER 

To be attached to and form a part of Position Blanket 
Bond, Standard Form No. 377, No. 1012-06-303-42, issued 
by UNITED STATES FIDELITY AND GUARANTY 
COMPANY, in favor of Columbia Hospital for Women 
and Lying-in-Asylum, Washington, D. C., and dated 
March 17,1942. 

Whereas the Insured desires that the premium charged 
for the attached bond be changed from an annual pre¬ 
mium to a three-year premium payable in advance or in 
installments, which premium shall be subject to agreed 
adjustments at the first and second anniversary in each 
such three-year period: 

Now, Therefore, in consideration of the payment in ad¬ 
vance or in installments of an agreed premium for a 
three-year period from March 17, 1946 it is understood 
and agreed as follows: 

1. The attached bond is hereby amended as follows: 

(a) By substituting for the words ‘‘annual premium” 
or “annual premiums,” wherever they may occur, the 
words “agreed premium” or “agreed premiums,” as the 
case may be. 

(b) By substituting the words “premium period” for 
the words “premium year,” if and wherever the latter 
may occur (except where they may occur in connection 
with merger or combination with the Insured of another 
institution.) 

(c) By deleting any provision which may now be con¬ 
tained therein for the payment of a restoration or rein¬ 
statement premium. 
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• (d) By substituting the word “periods” for the 

23 word “years” in the reference, if any, to the num¬ 
ber of years the attached bond is or shall continue 

in force. 

2. The Short Rate Cancellation Tables applicable to a 
three-year premium period are set forth on the reverse 
side of this rider. 

3. The attached bond shall be subject to all its terms, 
agreements, limitations and conditions except as herein 
expressly modified. 

4. This rider shall become effective as of the beginning 
of March 17, 1946, standard time as specified in the at¬ 
tached bond. 

Signed, sealed and dated this 

UNITED STATES FIDELITY AND 
GUARANTY COMPANY 
By (sgd.) Richard M. McCraw (SEAL) 
Attorney-in-fact 
• • • • 

24 Filed Dec 5 1949 Harry M. Hull, Clerk 

Order Granting Summary Judgment 

i Upon consideration of the motion of the plaintiff for 
summary judgment, filed herein on the 3rd day of June, 
1949, and the motion of the defendant for leave to pay 
money into Court, filed the 5th day of May, 1949, and 
the motion of the defendant for summary judgment, filed 
the 16th day of June, 1949, and after hearing argument 
upon said several motions by counsel for the parties here¬ 
to, it is, by the Court, this 5th day of December, 1949, 

I ADJUDGED, ORDERED and DECREED that the mo¬ 
tion of the defendant to pay money into Court, be, and 
the same is hereby, denied; and it is further 
ADJUDGED, ORDERED and DECREED that the mo¬ 
tion of the plaintiff for summary judgment in the sum of 
Five Thousand Dollars ($5000) be, and the same is here- 
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i by, granted, but without costs against the defendant; and 
it is further 

ADJUDGED, ORDERED and DECREED that the mo¬ 
tion of the defendant for summary judgment be, and the 
same is hereby, granted; and it is hereby declared and 
adjudged that the plaintiff is entitled to receive 
25 from the defendant only the sum of Five Thousand 
Dollars ($5000), which is the maximum penalty of 
the bond upon which this action is brought, without costs 
or interest; and it is further 

ADJUDGED that the plaintiff shall have and recover 
' of and from the defendant the sum of Five Thousand Dol¬ 
lars ($5000), with interest from the date hereof, and with 
costs accruing after the date hereof, but without costs to 
this date. 

I BY THE COURT: 

/s/ Jennings Bailey 

Judge 
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IN THE 


United States Cout oi Appeals 

For the District of Columbia Circuit. 


No. 10,522. 


Columbia Hospital for Women and Lying-In Asylum, 
a corporation, Appellant, 

v. 

United States Fidelity and Guaranty Company, 
a corporation, Appellee. 


Appeal from the United States District Court for the 

District of Columbia. 


BRIEF FOR APPELLEE. 


COUNTERSTATEMENT OF THE CASE. 

This is an appeal from a judgment of the District Court 
awarding the plaintiff the sum of Five Thousand Dollars 
($5,000), and adjudging such sum to be the maximum to 
which it was entitled in an action upon a fidelity bond. 



2 


(Joint App. 26-37). The parties will be referred to as they 
appeared in the court below. 

On March 24, 1949, plaintiff filed a complaint for debt. 
It alleged, in substance, that on March 17, 1942, the defen¬ 
dant issued to it a bond to indemnify against any loss it 
might sustain through dishonest acts committed by its 
bookkeeper, but not in excess of Five Thousand Dollars 
($5,000) in any one year; that this bond was renewed from 
! time to time; that as a result of dishonest acts on the part 
of its bookkeeper, plaintiff sustained sundry losses, to wit: 
in 1945, $5,498.32; in 1946, $3,975.47; in 1947, $13,281.45; 
and in 1948, $17,555.90; by reason thereof plaintiff as- 
i serted that defendant was indebted to it in the sum of 
$18,975.45, consisting of $5,000 for the loss sustained in each 
of the years 1945, 1947 and 1948, and $3,975.47 for 1946; 
that plaintiff discovered said losses in the year 1948, and 
i duly filed a proof of loss; that on or about March 2, 1949, 
defendant notified plaintiff that its liability was limited to 
i $5,000, which it was ready and willing to pay, but that it 
i denied liability “in any amount that is in excess of the 
$5,000 penalty of our bond.” (Joint App. 2, 3) 

In its answer, defendant admitted execution and deliv¬ 
ery of the bond, and that as a result of dishonest acts of 
! plaintiff’s bookkeeper, a loss of $5,000 had been sustained, 
! but denied the allegations as to any losses in excess of that 
i amount, or any liability therefor. Taking the position that 
jits liability was limited to $5,000, defendant prayed leave 
to pay that amount into the Registry of the Court, and upon 
such payment, to be relieved from interest thereon, as well 
as costs. (Joint App. 4-5) 

Plaintiff moved for summary judgment for $5,000 on the 
theory that liability in that amount was admitted. (Joint 
]App. 5) Defendant likewise moved “for the entry of a 
judgment * * * that the plaintiff is entitled to receive * * * 
only the sum of Five Thousand Dollars ($5,000), which is 
the maximum penalty of the bond upon which this action 
is brought, without costs or interest.” (Joint App. 6) 
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These motions were heard together, and the Court en¬ 
tered an order (1) denying defendant’s motion for leave to 
pay into the Registry; (2) granting plaintiff’s motion for 
summary judgment; (3) granting defendant’s motion for 
summary judgment, and adjudging that plaintiff was en¬ 
titled to receive only the sum of Five Thousand Dollars 
($5,000), which is the maximum penalty of the bond; and 
(4) awarding to the plaintiff a judgment of recovery of 
Five Thousand Dollars ($5,000). (Joint App. 26, 27) From 
such judgment, plaintiff has prosecuted this appeal. 

SUMMARY OF ARGUMENT. 

As we understand it, plaintiff admits that the bond pur¬ 
ports to limit liability to $5,000. It says, however, that the 
provision for limitation is ambiguous and that a rule of 
construction should be applied most favorable to the plain¬ 
tiff and most strictly against defendant. On this hypothesis, 
the expressed limitation should be ignored. 

On the other hand, we contend (1) there is no ambiguity 
in the bond; its language is clear and unequivocal and 
should be given effect accordingly; (2) since the bond pro¬ 
vides for a single, continuous term, with a fixed beginning 
and ending on cancellation only, and contains a provision 
which expressly negatives cumulative liability, there is no 
room for construction, and recovery is limited to one pen¬ 
alty; (3) premiums paid by the plaintiff were earned; and 
(4) even if that were not true, the question of plaintiff’s 
right to a return of premiums was not asserted below and 
is not properly before this court. 

ARGUMENT. 

1. Language of Bond Is Clear and Unambiguous. 

The bond issued by defendant was effective March 17, 
1942. It is called * 1 Blanket Position Bond”, and provides 
indemnity against loss though the embezzlement or other 
dishonest act committed by one or more of plaintiff’s em- 
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ployes as therein defined, the amount of indemnity on each 
employee being $2,500.00. (Joint App. 8) This amount 
was increased by a rider so that in case of plaintiff’s book¬ 
keeper, it became $5,000. (Joint App. 18) 

The bond expressly provided: 

4 ‘ Teem of Bond 

1.—That the term of this bond begins with the 17th 
day of March, 1942, standard time at the address of 
the Insured above given, and ends at 12 o’clock night, 
standard time as aforesaid, on the effective date of the 
cancellation of this bond; and the payment of annual 
premiums during such term shall not render the 
amount of this bond cumulative from year to year.” 
(Joint App. 9-A) 

By a rider, attached to and made part of the bond, it was 
provided, among other things, as follows: 

“2—That nothing in this rider shall be construed to 
render the Underwriter liable under the attached bond 
for a larger amount on account of any loss or losses 
under said fidelity suretyship, caused by any Employee, 
than would have been recoverable thereunder on ac¬ 
count of such Employee had said fidelity suretyship 
continued in force until the cancellation, expiration or 
termination of the attached bond. 

“3—That the liability of the Underwriter under the 
i attached bond for losses thereunder and under the at¬ 
tached bond as extended by this rider for losses under 
said fidelity suretyship shall, in no event, exceed in 
the aggregate the amount carried under the attached 
bond, at the time the attached bond becomes effective, 

1 on the Employee causing such losses. 

“4—That liability under said fidelity suretyship on 
account of losses thereunder caused by any Employee 
and under the attached bond on account of losses there¬ 
under caused by such Employee shall not be cumula¬ 
tive.” (Joint App. 17-A) 

l Giving effect to the foregoing language, it is clear that 
the maximum amount of defendant’s liability was the face 
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of the bond, plus the additional indemnity provided in the 
excess indemnity endorsement. Accordingly, liability for 
dishonesty of plaintiff’s bookkeeper was limited to 
$5,000.00. Plaintiff attempts to make it appear that the 
language is ambiguous, and argues that when the bond pro¬ 
vided that payment of annual premiums “ shall not render 
the amount of this bond cumulative from year to year”, it 
meant that it was not cumulative in some respects, but is 
cumulative in others. The trouble with this contention is 
that when the bond uses the word “cumulative” there is no 
accompanying qualification. This means and can only 
mean that payment of annual premiums during the term 
does not render the amount of the bond cumulative in any 
respect. Plaintiff was not entitled to add losses from suc¬ 
cessive years and assert cumulative penalties. This is palp¬ 
ably clear and the Court will not indulge in a strained con¬ 
struction in order to artificially create an ambiguity. 

Williams v. Union Cent. L. Ins. Co., 291 U. S. 170, 

78 L. ed. 711, 718. 

Bradley v. Fidelity and Casualty Co., 141 Pa. Sup. 

Ct., 85,14 Atl. (2) 894. 

2. Defendant’s Liability Not Cumulative. 

Cases in both Federal and State courts dealing with the 
main question on this appeal have been collected, analyzed 
and classified in a recent annotation entitled “Extent of 
Liability on Fidelity Bond Renewed from Year to Year” 
7 A. L. R. (2) 946-990. The annotator has so thoroughly 
covered the decisions that lengthy discussion here would 
serve no useful purpose. Even without a provision nega¬ 
tiving cumulative liability, the weight of authority sup¬ 
ports the rule that a provision for a single, continuous 
term, beginning on a fixed date and continuing until can¬ 
celled, effectively prevents cumulative liability, although 
premiums are paid annually and are due on specified dates. 

Leonard v. Aetna Casualty and Surety Co., 80 Fed. 

(2)205 
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Aetna Casualty and Surety Co. v. First National 
Bank, 103 Fed. (2) 977 

Hack v. American, Surety Company of N. Y., 96 Fed. 
(2) 939 

Where, as here, there is an express provision, the extent 
of liability is fixed and limited. 

Thus, in United States Fidelity and Guaranty Company 
v. Barber, 70 Fed. (2) 220, 226, the Court said: 

“However, where the bond itself contains an unam¬ 
biguous provision limiting recovery to the single stated 
i amount therein for any employee, there is no room for 
construction, and total liability must be limited to such 
! amount no matter how long the bond has been in force 
or how many premiums are paid for the insurance.” 

In New York Casualty Company v. Ford, 145 Fed. (2) 
599, the provision with reference to cumulative liability was 
identical with that contained in the bond in suit. The facts 
were likewise similar to those involved here. The employee 
embezzled $3,876.00 in one year and $1,800.00 the following 
year. Appellant defended on the ground that its bond was 
a continuing obligation, that its maximum liability there¬ 
under was $2,500.00, which sum it tendered in the trial 
court. The case was tried to the Court without a jury and 
resulted in a judgment for $4,282.00. The Court concluded 
that the original bond expired June 10, 1943; that the 
premium paid that date created a new contract; and that 
appellees were entitled to recover $2,500.00 for the first 
year, and $1,782.00 for the second year. On appeal, this 
judgment was reversed. The Court said: 

“The question before us is whether the bond was a 
continuing obligation, or whether the original bond was 
i renewed by the payment of the second annual premium 
and was a separate and distinct contract for the second 
year. # • • 

“We agree with the appellant that the bond issued 
by it was a continuing obligation and that the maxi¬ 
mum liability thereunder for the embezzlements by 
Olita Watts Scott was the sum of $2,500.00.” 
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In Brulatour v. Aetna Casualty <& Surety Company, 80 
Fed. (2) 834, 836, the Court said: 

“The authorities * * * illustrate the rule that where 
the bond is for an indefinite term, the date it begins to 
run being the only date given, the fact that the prem¬ 
iums were paid annually does not make the relation a 
series of separate yearly contracts.’’ 

To the same effect is Montgomery Ward <& Co. v. Fidelity 
& Deposit Co., 162 Fed. (2) 264. 

As we understand them, the cases cited on page 14 of 
plaintiff’s brief do not support its position. For the most 
part, they involved facts essentially different from those 
presented in the case at bar. In one of the cases, namely, 
Aetna Casualty & Surety Company v. First National 
Bank of Weatherly, 103 Fed. (2) 977, the court repudiates 
plaintiff’s position and applies the rule against cumulative 
liability. 

In United States Fidelity and Guaranty Company v. 
Crown Cork, etc. Company, 145 Md. 513, 519, the Court 
said: 


“As has been said, the bond was in a sense continu¬ 
ing. That is, it was continuing as to the general plan 
or scheme contemplated by it, to wit, to indemnify the 
insured against losses occurring through the dishon¬ 
esty of such employees as were designated in the ac¬ 
companying schedule, but as to the several individual 
employees named therein it was not continuing. The 
amount of the premium payable upon the whole policy 
was constantly changing, the amount of the obligation 
or engagement with respect to the several employees 
was from time to time increased or decreased, and 
changes were from time to time made in the personnel 
of the employees named in the schedule. As to such 
employees, considered severally, the bond must itself 
be regarded as several, and separate as to each, and as 
to each continuing only so long as the engagement or 
obligation as to him remained unchanged. And the lia¬ 
bility of the insurer, therefore, with respect to any one 
employee named must be measured by the amount of 
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insurance in force on such employee during the period 
in which such amount remained unchanged. And where 
losses occurred in separate periods it would be liable 
up to the amount of insurance in force in each period 
respectively, subject to the limitation referred to above. 

“In arriving at this conclusion we have not consid¬ 
ered whether renewals of such a bond as the one under 
consideration constitute separate contracts, because 
that question is technically and strictly not pertinent 
to the inquiry, since with each change in the amount of 
insurance an old contract was not renewed, but a new 
contract was made. 

Again, in Maryland Casualty Company v. Tulsa Indus¬ 
trial Loam and Investment Company, 83 Fed. (2) 14, the 
question of cumulative liability was not involved. 

Finally, United States v. American Surety Company of 
New York, 172 Fed. (2) 135, involved liability on the bond 
of a postal clerk. By a divided opinion, the Court applied 
the principle of cumulative liability, but the terms of the 
bond are not shown in the opinion. 

Plaintiff seems to contend that the bills for premiums 
rendered by Ralph W. Lee & Company in some way in¬ 
creased defendant’s responsibility. Exhibits B and C 
(Joint App. 22-23) antedate the period of alleged losses. 
Exhibits D (Joint App. 23) and F (Joint App. 21) are for 
premiums due for the year 1945-46, and for three years 
1946-1949, respectively. They are on printed forms used 
for all kinds of insurance sold by the broker, and were not 
designed especially for fidelity bonds. They are on the 
broker’s own stationery. It was not shown that defendant 
was ever advised of the bills or authorized them in any 
way. Certainly they were not intended to modify the pro¬ 
visions of the bond and do not purport to do so. Plain¬ 
tiff’s argument is sufficiently answered by one of the cases 
cited in its brief. In Aetna Casualty and Surety Com¬ 
pany v. First National Bank of Weatherly, supra, the Court 
said (p. 978): 
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“Receipted bills, prepared by the agent of the ap¬ 
pellant in Manch Chunk, Pennsylvania, were also intro¬ 
duced in evidence. Each of these bills under the head¬ 
ing ‘Explanation’ sets forth an expiration date for the 
bond in May of the following year. These bills were 
not upon the stationery of the appellant nor prepared 
by it, but even had they been prepared by the appellant 
and sent by the appellant to the appellee, we would still 
be of the opinion that the terms of the bond, unequivo¬ 
cal in their nature, would remain unimpaired except by 
such acts of the parties as would have constituted a 
novation. 

“We are therefore concerned with construing the 
terms of the bond itself and the schedule which by spe¬ 
cific reference is incorporated as a part of the bond.” 

3. Premium Not Recoverable. 

Plaintiff argues that if the trial court correctly limited 
liability, it is entitled to return of its last premium amount¬ 
ing to $594.38. We submit that this position is untenable. 
In the first place, the premium which covered the book¬ 
keeper was only a small part of the total amount paid for 
all employees for a three year term. In the second place, 
purchase of coverage in this form gave to the plaintiff prac¬ 
tical advantages which it would not have obtained if the 
indemnity had not been continued from year to year, not 
the least of which was relief from the necessity for show¬ 
ing the exact year in which a particular default occurred. 
Finally, and what appears to be more conclusive, is the 
fact that a claim for return of premium was not made be¬ 
low and is not, therefore, an issue which may be presented 
on this appeal 


CONCLUSION. 

There were presented to the trial court two questions of 
law which required no exploration of facts. Defendant con- 
i ceded its liability to the extent of $5,000.00. Indeed, that 
concession was made before suit was filed. The only re¬ 
maining question was whether, upon the bond, the riders 
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and the endorsements, any other or additional liability 
might be imposed. This involved no issue of fact, but 
merely an interpretation of the writings themselves. The 
trial court concluded that defendant’s maximum liability 
was $5,000.00. We submit that this conclusion is abun¬ 
dantly sustained by the authorities, and, therefore, that the 
judgment appealed should be affirmed. 
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